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The UK government has launched a consultation on  
whether it would be appropriate to exclude suppliers from 
major government procurements if they cannot demonstrate 
a fair, effective and responsible approach to payment in their 
supply chain.

If ultimately implemented, this action will form part 
of a package of measures already adopted by the 
UK government to improve payment practices in 
public sector supply chains, including encouraging 
subcontractors to report cases of late payment to 
the Crown Commercial Service’s Mystery Shopper 
scheme and mandating the inclusion in public 
contracts (and subcontracts further down the supply 
chain) of 30-day payment terms. 

The proposal is that when suppliers are bidding for 
government contracts above a specific financial 
threshold, their approach to payment of their 
subcontractors should be assessed as part of the 
selection process. The proposed financial threshold 
is £5 million per annum, as contracts of this size are 
more likely to involve a supply chain.

The government has identified two options where 
an assessment of whether a bidder demonstrates 
a fair, effective and responsible approach to 
payment in its supply chain management might be 
appropriate under the Public Contracts Regulations 
2015 (“PCRs”). The consultation seeks views on  
both options.

Option 1
Under option 1, the proposal is that the assessment 
of whether a bidder demonstrates a fair and 
responsible approach towards payment will form 
part of the selection criteria assessing the bidder’s 
technical and professional ability. The legal basis for 
this is that Regulation 60(9)(d) of the PCRs allows a 
contracting authority to ask bidders to provide “an 
indication of the supply chain management and 
tracking systems that the economic operator will be 
able to apply when performing the contract” as a 
means of proof of technical and professional ability. 

Under this approach, a contracting authority  
would, at the selection stage of the procurement, 
apply a relevant selection criterion on effective 
payment systems in supply chain management 
and ask bidders to provide evidence of its payment 
systems and the effectiveness of these. This 
would form part of the evaluation of technical 
and professional ability. As with all other selection 
criteria, a contracting authority would need to be 
satisfied, before applying such a criterion, that it  
was related and proportionate to the subject-matter 
of the contract.
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Option 2
Under option 2, the proposal is that the assessment of 
whether a bidder demonstrates a fair and responsible 
approach to payment will be carried out under Regulation 57 
of the PCRs, which allows contracting authorities to exclude 
bidders from a procurement process where those bidders 
fall within certain mandatory or discretionary grounds. 
The proposal is that contracting authorities would use the 
discretionary ground under Regulation 57 which provides 
that suppliers can be excluded for “grave professional 
misconduct”. According to the consultation, “the Government 
considers that certain behaviours around a supplier’s payment 
systems, in particular where there is a systematic failure to pay 
suppliers in accordance with specific obligations to do  
so, could be sufficiently serious to amount to Grave 
Professional Misconduct”.

Appropriate benchmarks of payment practice
The consultation seeks views on the nature of the evidence 
and benchmarks that could be used to measure a supplier’s 
payment performance - if the proposal is implemented, 
appropriate benchmarks and measures of payment practice 
against which to verify a bidder’s self-declarations will  
be needed.

Comment
In the light of the collapse of Carillion, described in a recent 
House of Commons report as a “a notorious late payer” of 
its 30,000 suppliers, subcontractors and other short-term 
creditors, proposals such as this, aimed at fostering a culture 
of prompt payment across the UK economy, are to  
be welcomed.

The consultation is available on the Crown Commercial 
Service website and can be accessed here.
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